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The division of your assets, liabilities and superannuation (and pretty much anything else

with any value) after your separation is known as your ‘property settlement’. A property

settlement can be done at any time after separation, and in the case of married couples

you do not have to wait until you are divorced.

A property settlement can be done at any time after separation, and in the case of

married couples you do not have to wait until you are divorced.

There are, however, some important time limitations that relate to property settlement matters. 

If you are married, you have until 12 months from the date of your divorce to have either

finalised your property settlement or to have at least filed an Application in the appropriate Family

Court seeking Orders for property division. 

Alternatively, if you are in a de facto relationship, you have only 2 years from the date of

your final separation to have formalised your property division or to have brought the necessary

Application. If you are outside of these time limitations, it is important that you seek legal advice

immediately as this can have a significant impact on your legal rights and entitlements.

Property settlement law in Australia is governed by the Family Law Act. That Act is implemented by

the Family Law Courts. The Courts consist of both the Family Court and the Federal Circuit Court

and occasionally local Courts or Magistrates Courts in smaller towns. 
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There are a few important things to remember when 

considering a property settlement.

No marriage or de facto relationship is the same

There are so many different variables that impact on a property settlement, that it is

very rare that the outcome in two separate relationships or two different families will

ultimately be the same. Things like the length of the relationship, contributions that were

made to it, the type of assets that are available for division and the financial future of

the parties involved can create very different outcomes in similar circumstances. 

The law is discretionary in this area 

Unlike in perhaps personal injury law or some commercial disputes, the law when it comes to

family law matters, including property division, has a discretionary element. It is this

discretionary element that can make it quite difficult for lawyers to provide specific advice

on this area. As such, you will find that your lawyer is likely to advise you on your property

division outcome in a range of outcomes.
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Balance in commercial realities

A property settlement is ultimately the division of money or things worth money. The law in this

area does create outcomes that are based on a percentage division of the overall value of the

assets that you hold. 

In our experience it can be common for parties in property settlement matters to become quite

fixated on achieving a particular percentage outcome. For example, if you are told early in your

matter that you will achieve something like a 70% outcome, it is unlikely that you will then want to

settle for a 60% share of the assets that you hold. The difficulty is, however, that to achieve your

70% outcome you may need to pursue your matter in the litigation process, which may cost more

than the 10% difference. 

When receiving advice in relation to property settlement matters, always ask your lawyer to break

down for you the costs involved in proceeding in a litigious or Court dispute, being both the

financial costs, the estimated time and the likely impact on the assets that you will receive.



Think about the ‘value’ to you of the type of

assets that you might receive in your 

final division

Take the time to get financial advice about how you

can best structure your financial settlement to meet

your needs. If you are 38 years of age there is little

point in taking a settlement that includes only a

large superannuation component when there might

be more available assets such as cash or property.

Look past the percentage division and to the true

value of an asset to you.04
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The Court must first determine what assets, liabilities and financial resources are to be

considered in determining the property division. In essence a list of everything that you and

your partner own is created. It does not matter if your home is registered in your name, your

partner’s name of even a friend’s name if you own it (or part of it), it will go on the list. This is

also the case for debts and other liabilities. The Court will also take the value of each of the

assets as at the date you reach agreement or the date that you appear for a trial - not the

date that you separated. This is very important to remember as the value of things you own

could change over time.

Secondly, the Court looks at the different ‘contributions’ you each made during your

relationship. There are many different types of contributions such as - 

• Financial contributions such as income or assets that you or your partner brought into the

relationship 

• Non-financial contributions such as unpaid work in a family business or an owner builder

undertaking renovations to real estate 

• Contributions to the welfare of the family such as the day to day running of the household

and care of children. 

Each relationship is made up of very different contributions and it is for this reason that the

Court will look at each relationship on its own facts. There is no hard and fast rule.
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When determining a property settlement there are four legal steps to

consider...

1 What do you have?

2 How did you get it?



Finally, after weighing up contributions and all the other factors that are relevant to your case

the Court will come to a decision (normally in percentage terms) about how your property

should be divided between you. 

There is no precise science to reaching a decision as every relationship is different, however

the Court must be satisfied that the division is ultimately ‘just and equitable’. 

There is considerable difficulty in predicting with certainty the likely outcome of an application

for property settlement without first having a lot of specific information. 

We encourage you to meet with a member of our team to 

discuss what outcomes might be appropriate for your family.
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The third step involves the Court taking into consideration a number of matters such as- •

Your age and state of health 

• Your children, their age, their needs and who will be caring for them 

• Your income, your partner’s income and how this may be affected after the property

settlement 

• The effect (if any) that the relationship has had on your or your partner’s ability to earn an

income and obtain employment 

• Any other matters the Court considers relevant in your relationship

3 Other factors to consider 

Is the overall division appropriate?
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